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STATEMENT OF Issm,s ON ApPEAL 
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that the legIslatIOn authOrIZIng the Impact fee In questIon was constItutIOnal? 

III 



STATEMENT OF filE CASE AND FACTS 

Respondents School Dlstnct No 2 of Dorchester County and the Board of 

Trustees for Dorchester School Dlstnct No 2 (collectIvely, 'School Dlstnct ) hereby 

adopt the statements of the case and facts presented by the Appellants Home BUIlders 

AssocIatIon of South CarolIna and Charleston-TrIdent Home BuIlders AssocIatIon Inc 

(collectIvely, "Home BuIlders) 

ARGUMENT 

ThIS IS an appeal from an order dlsmlssmg thIS actIOn pursuant to Rule 12( c), 

SCRCP As such, the questIOn IS whether there IS any Issue of fact m the complamt that 

could entItle Home BuIlders to Judgment Sapp v Ford Motor Co, 386 S C 143, 146, 

687 S E 2d 47, 49 (2009) On appeal thl~ Court \lpplIe'> the "drne '>tdndaId of revIew 

lInplunented by the Glrcult GOUl1 Hambrick v GMAC Mortgage Corp, 370 S C 118, 

122,634 S E 2d 5, 7 (Ct App 2006) Court'> n1dY txerGI,>e thell dN.. retJOn dnd dlsml~" 

an actIOn I f 'the pleadmgs dIsclose all facts necessal y or where the pleadmgs present no 

Is~ue ot tdet Rosenthal v Unarco Indus Inc, 278 S C 420, 422, 297 S [ 2d 638, 

640 (1982) (upholdmg the dIsmIssal pursuant to Rule 12(C), SCRCP of an actIOn 

ehallengmg the COJlStltutlOnahty of a state statute) t\s argued below, the pleadmgs 

dIsclose all of the necessary facts, and Home BUIlders have faIled to state a claIm 

I The trial court correctly applIed the Rule 12(c), SeRCP standard to the 
allegations of the complamt m dlsnussmg thiS action 

In theIr complamt, Home BuIlders pro\ Ide the full text of Act No 99, 2009 S C 

Acts 1024 ("Act 99") (R at 14-16) Act 99 authonzes the School Dlstnct to Impose dn 

Impact fee on new resIdentIal constructIOn wlthm the School Dlstnct s boundanes 

Followmg the pdssage of Act 99, the School Dlstnct passed a resolutIOn Implementmg 
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the penmtted fee, whIch IS also quoted In full In the complaInt (R at 16-28) Home 

BuIlders allege they have been charged the fee as a condItIOn precedent to beIng Issued a 

certIficate of occupancy on new homes bUIlt In the School DIstnct SInce June 23 2009 

(R at 29) These are the factual allegatIOns of the complaInt I 

The tnal court lImIted ItS rulIng to the factual allegatIOns of the complaInt and 

found that based on those allegatIOns Home BuIlders had faded to state a claIm The tnal 

court dId not weIgh eVIdence, nor dId It consIder matters fallIng outsIde the allegatIOns of 

the complaInt AccordIngly, the tnal court applIed the correct standard and acted wIthIn 

ItS dIscretIOn In dIsmIssmg thIS actIOn pursuant to Rule 12( c), SCRCP See Ro::,enthal 

278 SCat 422, 297 S E 2d at 640 ThIS adherence to the allegatIOns m the complaInt IS 

one factor dIStIngUIShIng thIS case from Charleston County School DzstrIct v Harrell, 

393 SC 552 713 SE2d 604 (2011) In whIch the South Carohna Supreme Court 

reversed an order dI~ml~smg a case challengmg a provIsIon relatmg to Charleston County 

Charter Schools because It found the tnal court went outsIde the four corners of the 

complaInt 

In addItIon to the factual allegatIOns found m the "Facts' sectIOn of the complamt, the 
complaInt Includes a sectIOn tItled "FOR A CAUSE OF ACTION' whIch contams 
conclusory allegatIOns statmg that general legIslatIOn would have accomplIshed the same 
fundIng goals as Act 99 (R at 29-30) These conclusory statements should be 
dIsregarded when rulmg on a motIon to dlsmls~ Stroud v Rzddle 260 S C 99, 102, 194 
S E 2d 235, 237 (1973) 
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II The General Assembly properly authorIZed the School Dlstnct to Impose an 
Impact fee on new residential constructIOn 

Home Builders have challenged Act 99 as Imperrmsslble special legIslatIOn In 

vIOlatIOn of S C Const art III, § 34(lX) 2 In assessIng Act 99, the tnal court 

acknowledged the South Carolma Supreme Court s respect for the legIslative function of 

the General Assembly, CItIng MedIcal SocIety ofSouth Carohna v MedIcal Umverslty oj 

South Carohna, 334 S C 270, 513 S E 2d 352 (1999) (R at 6) There, the South 

Carolma Supreme Court held It "WIll not declare a statute unconstitutIOnal as a specIal 

law unless ItS repugnance to the ConstitutIOn IS clear beyond a reasonable doubt ' Id, 

334 SCat 279, 513 S 1:: 2d at 357 Moreover, "[the Court] will not overrule the 

legislature's Judgment that a special law IS necessary unless there has been a clear and 

palpable abuse of legIslative discretIOn Id 

In addItion to the standards set forth In MedIcal SOCIety, the tnal court employed 

further guIdance provIded by the South Carolma Supreme Court as follows 

In construmg an act of the General A~sembly, 'all 
reasonable doubt must be resolved m favor of the 
constitutIOnality of the act If a constitutIOnal constructIOn 
of a statute IS possIble, that constructIOn should be followed 
10 heu of an unconstitutIOnal construction CroY\; v 
McAlpine, 277 S C 240, 242 285 S E 2d 355 (1981) 
(quotmg Bauer v South Carolina State HOUSing AuthOrity, 
271 S C 219, 226, 246, 246 S E 2d 869 (1978)) The 
ConstitutIOn and all laws concernmg local governments are 
to be liberally construed In the local entIty's favor S C 

2 The complamt also alleged Act 99 was In VIOlatIOn of S C Const art VIII, § 19(6), 
and the tnal court's order addressed thdt argument In ItS order dISmISSIng thiS actIOn 
Home BuIlders have not raised that ruling here, therefore, any claIm that Ad 99 VIOlates 
S C Const art VIII, § 19(6) has been abandoned Rule 208(b)(1)(B), SCACR, VIdeo 
Gammg Consultants Inc v S C Dep t ofRevenue, 342 S C 34,42 n 7,535 S [2d 642, 
646 n 7 (2000) (findIng appellant abandoned Issue not argued m bnef), State v Bray, 
342 S C 23, 27 n 2, 535 S E 2d 636, 639 n 2 (2000) (holdIng appellate court may not 
conSider Issues not raised to It) 
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ConstitutIOn, Article VIII, S 17 In additIOn, the Court must 
gl ve great deference to the legislatIvely created 
classificatIOns In the statute and must sustaIn them If they 
are not plaInly arbitrary or If any reasonable hypothesIs can 
be found to support them Foster v S CD H P T, 306 S C 
519,413 S E 2d 31 (1992) 

(R at 5) Based on the applicatIOn of these standards, the tnal court held that Act 99 " IS 

constItutIOnal under South CarolIna Supreme Court precedent regardless of the outcome 

of any disputed facts" (R at 5) 

Moreover, "the scope of the legislative power IS much broader In dealing With 

school matters than IS the scope In dealIng With vanous other subjects ' McElveen v 

Stoke), 240 SCI, 11, 124 S E 2d 592, 596 (1962) 'AccordIngly, this Court 

traditIOnally sustaInS local laws relatIng to the state's public educatIOn system' Sch 

Dzst of Fmr/zeld Count} v State, Op No 27035 (S C Sup Ct filed August 29 2011) 

(Shearouse Adv Sh No 29 at 48, 63) (Toal, C J , dissentIng and citIng Bradley v 

Cherol..ee Sch Dzst No 1, 322 S C 181, 470 S E 2d 570 (1996), Smythe v Stroman, 251 

S C 277,289, 162 S E 2d 168, 173 (1968), Moseley v Welch, 209 S C 19,33,39 S E 2d 

l33, 140 (1946), Walker v Bennett, 125 S C 389,118 S E 779 (1923)) 

Given thiS framework, the tnal court's rulIng IS consistent With the pnor holdIngs 

of the South Carolina Supreme Court In Bradlev, the South CarolIna Supreme Court 

conSidered Act No 588, 1994 S C Acts 6039 ("Act 588' ), permittIng Cherokee School 

Dlstnct No 1 to Impose a sales tax It was challenged as unconstitutIOnal speCial 

legislatIOn pursuant to S C Const ali III, § 34(IX) The Supreme Court concluded 

otherwise 

A law that IS speCial only In the sense that It Imposes a 
lawful tax lImited In applicatIOn and InCidence to persons 
or property WithIn a certaIn school dlstnct does not 
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contravene the proVISIOns of ArtIcle III, § 34(IX) Hay v 
Leonard, 212 S C 81, 46 S E 2d 651 (1948) IndIvIdual 
dlstncts may Impose a legal tax lImIted 10 applIcation and 
mCldence to persons or property wlthm the prescnbed area 
Shllllto v Spartanburg 214 S C 11, 51 S E 2d 95 (1948) 

Ed 322 SCat 186,470 S E 2d at 573-74 

In the prescnt case, Act 99 authorIzes the School Dlstnct to Impo~e dn Impact fee 

on any developer [01 each new resIdentIal dwellmg UnIt constructed wlthm the School 

Dlstnct The fund~ may only be used for the benefit of publIc educatIOn faCIlItIes wlthm 

the dlstnct, Ie, (I) for the constructIOn of publIc educatIOn facIlItIes for grades K-12 

wlthm the dlstnct, and (2) for the payment of pnnclpal and mterest on eXlstmg or new 

bonds Issued by the dlstnct 

Home BUIlders argue that Bradley IS dlstmgulshable from thIS case because the 

goals of Act 588 were not appropnate for general legIslatIOn However, the school 

dlstnct there had sImIlar fundmg concerns to the School Dlstnct here dnd sunIlar abIlItIes 

to raIse funds absent speCIal legIslatIOn Both acts penmt d school dlstnct to Implement a 

dlstnct-speClfic fundIng mechamsm to repay bonded mdebtedness SubstItutIOn of the 

sales tax 10 Bradley wIth the Impact fee here prOVIdes a fact sItuatIon Identical to that 

approved by the I)outh CarolIna Supreme Court The controlh'1g legal pnnclple 10 

Bradley applIes 10 thIS case because the Impact fee penmtted by Act 99 IS hmlted to 

persons or property wIthIn the School Dlstnct for the benefit of all persons resldmg 

wIthIn the School DIstnct Just as the ~ales tax perm 1 tted by Act 588 was so lImIted to 

Cherokee School Dlstnct No 1 

Although Home BUIlders assert the "bonds Issued by the Cherokee School 

Dlstnct are UnIque to that dlstnct and provIsIons for theIr repayment would not lend 
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themselves to statewIde legl<;latlOn,' they offer nothIng to support thIs statement and faIl 

to explaIn why bonds Issued by the School Dlstnct here are not equally UnIque ThIs 

assertIOn alone wIll not dIstInguIsh the Instant case from Bradley gIven the obvIOUS 

factual slmIiantles and the preference fO! findIng legIslatIOn constItutIOnal as held In 

Medical Society 

Home BUIlders further rely on Charleston County School Dlstnct In that case, 

plaIntIffs alleged Act No 189, 2005 S C Acts 1024 (' Act 189") 'was speCIal legIslatIon 

In VIOlatIOn of ArtIcle Ill, § 34 and ArtIcle XIII, S7 of the South Carohna ConstItutIOn ' 

An analYSIS of Act 189 a~ compared to Act 99 demonstrates that such relIance IS 

mIsplaced 

UnlIke Act 99 here and Act 588 In Bradley, Act 189 was lImIted to charter 

schools WIthIn the dlstnct and specIfically whether charter schools could be charged rent 

by the school dlstnct Charleston County School Dlstnct, 393 SCat 555-56, 713 S E 2d 

at 606-07 The thrust of Charleston County School Dlstnct's complaInt was that the 

subject of charter schools was addressed by eXIstIng statewIde legIslatIOn and therefore 

Act 189 was speCIal legIslatIon In conflIct WIth general legIslatIOn As observed by the 

Supreme Court, "[t]he complaInt alleged that Act 1R9 was speCIal legIslatIOn In VIOlation 

of ArtIcle III, § 34 and ArtIcle VIII, § 7 of the South CarolIna ConstItutIOn because the 

subject of charter schools was already comprehenSIVely addressed by the Charter Schools 

Act and Act 189 only applIed to Charleston County s charter schools WIthout any 

reasonable baSIS for dOIng so Id After determInIng the tnal court had erroneou~ly 

conSIdered eVIdence outSIde the complaInt, the maJonty concluded that the complaInt 

stated "a suffiCIent cause of actIOn challengIng the constItutIOnalIty of Act 189 to 
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\\Ithstand a Rule 12(b)(6) motIon to dIsmIss" dnd "has stated a sufficIent pnma facIe case 

that Act 189 IS unconstItutIonal specIal 1egI~latIOn Id 3Q3 SCat 560, 713 S E 2d at 

609 As a result the court remanded the case wIthout addressmg the substance of the 

constItutIOnal challenge 

The complamt m the present matter does not allege that Act 99 addresses a 

subject already addressed by statewIde legIslatIOn Rather the complamt alleges that the 

, purpose to be served by the Act can be equally fulfilled by general legIslatIOn applIcable 

to all school dIstncts wIthm the State of South CarolIna (R at 30) Whether the subject 

of Act 99 could be addressed by statewIde legIslatIon IS not detenmnatIve of the Rule 

12(c), SCRep analysIs The fact of the matter IS that there IS no general legIslatIOn 

addressmg the subject and there IS no actual conflIct WIth general legIslatIon MOleover, 

the COUIt m Bradley consIdered whether the provIsIOns of Act 588 could be addressed by 

statewIde leg)',lcltIOn and found In the negatIve, as follows 

IndIvIdual dIstncts may Impo<;e a legal tax lImIted In 
applIcatIOn and IncIdence to persons or property wIthIn the 
prescnbed area Statutes upheld as constItutIOnal were not 
only applIed unIformly to all persons and property wIthm 
the area affected, but the speCIfic taxes were used for the 
benefit of all persons resIdmg wIthIn the area The funds 
In thIS case are flot confined to the sole use and benefit of 
any partIcular class but would benefit the entIre county of 
Cherokee Accordmgly, the tnal court dId not err m 
concludmg that Act 588 Imposes a lawful tax lImIted In 
applIcatIOn and InCIdence to persons or property m 
Cherokee County and as such IS not a speCIal law m 
vIOlatlOf' of ArtIcle III, § 34(lX) 

Bradley, 322 SCat 186, 470 S E 2d at 573 (cItatIOns omItted) The same IS true here 

In further support of theIr contentIOn that Act 99 IS unconstItutIOnal, Hom{' 

BuIlders CIte a July 7, 2009 Attorney General OpmIOn As an mItIal matter, ' Attorney 
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General OpInIOnS, whIle persuaSIve, are not bIndIng upon thl~ Court Charleston County 

School Dl~lrlct, 393 SCat 560-61, 713 S E 2d at 609 Furthel, the July 7,2009 opInIOn 

IS based on the follOWIng "The legIslatIOn [Act 99] Itself IS devOId of dny findIngs as to 

why Dorchester School Dlstnct No 2 In partIcular should be granted such authonty 

However, thIS reasonIng Ignores the fact that Act 588 In Bradley contaIned no findIngs as 

to whether the school dlstnct should be granted authonty to Impose a sales tax, a 

cIrcumstance that dId not prevent the Supreme Court from findIng Act 588 constItutIOnal 

Moreover, the ImplementIng resolutIOn passed by the School Dlstnct and quoted In full In 

the complaInt prOVIdes a more detaIled explanatIOn of why the legl~latlOn wa~ necessary 

(R at 16-28) 

CONCLUSION 

For all of the above reasons and those found by the tnal court, the dlkgatlOns In 

the complaInt do not present any legally VIable claIm whIch could entItle Home BuIlders 

to the rehef requested regardless of the outcome or constructIOn of any of the facts 

presented AccordIngly, thIS Court must affirm the order of the tnal court dISmIS~Ing thIS 

actIOn 
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